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dclay rnilcrtonec d Pa.YmCOtr.u USSB. on the OIhcr  hand. nude its a-gcmcnrr to s l u m  
a satcllitc with DIRE- at l u s t  a y u r  in advance of chc ~hcdulcd crpinl ion of iu 
commction pcrmit. md l a  0u.n rtvcc months rhcr  D R E C T V  w i v c d  iu c b m l  
assipnmcnu at  rhc cornmoo orbital Iw t ion .  Morcovcr. USSB m d c  paymcnu to DIRE- 
totalling fony psrccot of r h ~  conmct price kforc rhe Commission appmved an citemion of 
time. and continued IO pay for dcvclopmcnt of  Wo additional satc l l i tu .  invcrting in & 
ultimatc SUCECU of its O m  DBS syrtcm nrhcr tJun speculating on h e  posribiliy of k i n g  
rcscucd at rhc clcvcorb hour by a milor. 

implcmcoution h d  k t  
C o ~ r M i o n  c0ntraa:u 
in iu coruvuctioo 50- 

57. A C C a r p r  
with 'due d i l i g e ~ x c . ' ~  
What C O m l i N l U  due dilil  
iu consmetion pcnnn. 
a1 h e  crd of  a pcrmit'r I 
Dirccrvr acccmplisbed n 53. USSB'r invucmcn! in an indcpcadcnt DBS opcntion using a ponion of 

DIRECIV'r utcllite b not amlogow u) ACC'S proposal ei lber 10 sell vuvponder upci ty  .. ~. .~ . .  
on a satclliic h a t  i t  rrvcr connclaO :o YLI!C. :r a =&fer iu permit wmght d have m 58. WC w n i r c  
fuunhcr involv~mcm in rhc DBS service. A-..Tempo DBS said. 'ACC d o u  mi propose 10 
make any coomhviob 10 OK Tempo p l ~ g r r m . ' ~  We consider Ux lack of o q o k  
inYo~vCrnCN a k y  dudation k w a n  tbsrc n ~ ,  w4. 

prccqeding wirh rbc COOS 

u r i p m n u .  Such infon 
only on w n n l  m e  I 

pan*ulu sateuite ronhgI 
b. L2itmU ruignmcm. tbC& h 8 pl 

its satellites. M o m v a .  
~ C ~ O I ~ U C  virb othrr pcm 
we dnv a dutirctioo bcr 
orbivVchrnocl wigmncr 

59. In IhL uw. I 

DtecuuNbmiDadiulkl 
a d  orbid a s s i g m a s  C 
w o  y u n  prior to rbc ex$ 
orbiWchnncl asi- 
wirh any DBS pSrmma c 
with Ecbosmr wndmrod f 
which time ACC rcparcd 

54. D i r c c r u ~  rrccived iu DES construction pcrmi1 in Augus 1989.= Wc 
dctcrmincd ha1 D-t had satisfied tbe rim due di l ig r l r t  rrqui.~~mcm in Novcmbcr 1993. 
and accordingly l u i @  it 10 chnrrlr at 1W." rtvc mor& bur. D i  sou& m 
uansfcr conmrl of iu permit u) tk p ~ n t  50mpny of EcchosrU. whjch bcld 11 chnnelc IC 

approviog tbc for-pmdr oilam of th cnusacdoe 
the same o r b i d  pairion- We g n n ~ c d  aurborization for r h t  m f c r .  rpoifiully 

- 55 .  ACC rrd th orhr peddorrn have Upud U t  aU raOludo0 of dX Ilinuvl 
c b y  manjaw approval of ACC'r c a m i o n  appliouonm We d i u p .  

Frmit .  Second. LI we noted in w r i n g  che mnsfcr appliunon DLscwt's invcmant in 
Ihc dcvclopmcnr of iu DBS system had k n  'mbrnnd.' &d its propus  to& a c d  

* ssc 135.aw11. u DinnvrlOPXln! 

I P U -  . 4  K C  k d  Y 6300. 

lCU kr 5- DE3 App. for Rrrin u IO. 
uu & l U . q n  

ACCAFQpp.krkr*r  

Im- , I FCC R d  7962 (vi. Src. Dh. 1593). D W  .yu nho ui@ ow rbvvrl I 
us AJupprc*iar.lyd.b 

C0mpulw-O 
Qiu€al.lOFCCRs4.Isa. d O l U - '  

110' W.L. .od I I -lt Y 175' W . I  111 

u 
IloL. ACC hpp. lac Rerirr U 11: Tcrnpo DBS hw. la Re& .t 17-19. 
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in iu coruvuction coovilct.m 

57. ACC a r p u  ht it ha.4 done as much as D i r e c u t  did. thus it im i u s  pr-ed 
with 'duc dili~cmC.'lLII This conicniion is noi suppond by rhe racu. ~ n i .  tk mcuure of 
whni CONI~NICS due diligence is diffcrcni dcpnding on whcrc k p m i w  u in chc t c m  of 
iE corutmction pcmit. Put another way. wc capeci an applicant to have accomplished mom 
a( the c r d  of a permit's life rh+a in rhe middkYY k o n d .  even withour &is disiirriion. 
Dirccrrai accomplkkd morc lhan ACC hrs IO dru. 

58. We recognize that a DES pcnnina could errwnur sipnifmn dif?Kuly,$.. 
prccccding with rbc comuucuon of iL3 Syxc1 ;50: .9 m i v i n p  iu rpciiic orbiuYchanncl 
assignments. Such infomuon cnablu uwlliw c o m c i o r s  IO ordcr pam that are a v r i l b k  
only on w v c n l  morutu' mk. compkw saullitc designs. ard begin co&on bucd on a 
p a n i c u h  mulliw con6figuRtion'Iy U d  a pcrmiaee recciva iu o r b i n l / c b l  
auignmcnts. rberc is a p n c u u l  limiuuon on tk p r g e s s  ir can make mud commction of 
iu utel l i tn.  Morcovcr. a pcrmine W i h t  w i f i c  euigruncnn is in DO porilioD IO 
ncgokxc with o h r  permiares for joint or coordinrtcd devclopmcn~ of tbeu ysumc. Thus. 
we d n w  a dislincuon krwcrn tk progrcu wc expect from pelmi- om0 have w i v d  
orbirallchannel assipnmcm asd &as who arc a w l j f i q  N c b  l u i p n c n u .  

59. lo h i s  cllt. ACC dunmzl d orbital assignments, bucd on i u  1990 
duc diligcccc ShoOring. in.Ap15I 1991. over three y M  prior 10 b U p M W  Of b p e d L  
Dirarsat submicud k duc diligeccc shooring 6vc .mwhs rfru ACC. b u  rcrxi*cd io cb+nrrl 
n r d  o r b i d  ass ignmas  in Novcmbcr IS93 - nvo and a half y a n  after ACC and ku thro 
wo y u n  prior to tk cxpimion of its conmucrion ped. &spite A W r  w l y  raccipt of 
orbirdkhamxl bcsipmcnrt. it fiilcd IO couuncnx wvllitc copmution or come t~ IC- 
with m y  DBS prmiw on joint dcvclopmerv of a DBS system. ACC's merger cxgotiariow 
wirh Echasur candnucd for almost lhra y u n .  from a ~ l y  1992 m g b  lau 1994. during 
which umc ACC rcparcdly d d c d  its VKlliU commrcdoo daIOrrr. DLecu;rL by 
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allows for-profit sales of permiu tavd on the assumption h i  OUT due dilipcncc mi- wilt 
~ u f i c r  IO prcvcm warchousing.' For rhu =sumption IO make any YILV. we mwi cnforrc 
our duc diligcncc Nla. not emend Che pcrmit of tho= who have roc mct their obligatioru. 

63. Dirccror ncgoriatcd rnJ consurnmatcd a transaction with EchoSur in five monthr. 
lhat had eluded ACC for alrnOS1 Uucc years. Whilc negotiating. Direcut continued 10 

proprcss iowsrd construction and opcntion of iu DES system. w k w  ACC did m. Even 
igrnring rhc fact chat Dirccrut did MI rcqucst an cxtcruion of i u  permii. Ihc circurruunccs 
of iu czy diffcr so rmrfredly fmm h e  circumstamcs of this CIY that it 

Icr& M suppon to ACC's p s i u o o  

6.  

only to 

64. The DBS due diligeDcc mlcs wre dcsigncd IO ensum that perminsu would go 
forward crpeditiously wirb IIK dcwiopmcnt of lhcir sysrcmc. In lhir case. ACCr Lek of 
due diligeoce has rcrulkd in a Parrbauing of.spccmun from , d e b  il DDW rab 10 profit 
Such a result would k ccnmy 10 &public imrrar io mC p m m p u d c ~ i c ~ U u w  of DBS 
spccmm to provide a compcuovc m i c e  to tbc public. SiDcc ACC hr failed 10 fulfdl its 
duc diligerrc obligauom. irC DBS cOprmKUon pcrmh W U  bc U r C c U e d  ud !he usocuIcd 
orbital chanrrl assignmenu prill reven IO rhc public for reurignmcar 

65. InwrCanrirrnel or&. we Nted I&L 

in rh evcm tk permit o f q  of rbue applicmn. or ofany of 
tbe cusrcm permmCa. is nurcmjdcred or urrclld. tk 
rcrmining pcrmiclaa h9rntb.b gmupvdlbpnrhcf imr ight~~ 
addiuonzl Illoodonr. l p p o r t i o d  equrlly. up to mC m u k r  
rcquurcd io kir ~ l i r x i O a % ~  

At lhat lime. v c  derrrmirrcd chat w h  an assignwm whcme wculd -11 
dispridoo of b e  rbcapcndiq appppliodonr. and rkrefore wwld be prcfcnbk to any 

tk mor1 prompt 

= neconunrrmo ' ' ' s p l k y ~ ~ i q h ' d e r i g d m ~ r m d ~ h q u i r h g . a  
N.ininl. orbbl w- br bail o(- &mad P dr - or& prwahl Iw.' 

Prtidmn Yyn ~hu 8 = & sum 6~ diligcnrr s v a b ~ d  P ~irrnru u w apppli w ACC. 
yc will b Io& w dcny & cnmrioo mwsd by Dir- rbov pmi~ rxpind m A u W  IS. 
15%. % ACC m. In brier u I8 n.38: Temp DES e. lor P n i ~  .( 10. We MI w l y  thc 

m i r i a  10 D- u rt haw applied w ACC !a detrminiq .tuba .D menrim ir j w i i M .  

PC F.C.C.ld 235. 161 (I=). 

-: 4 K C  Rsd .I 6199. uu 
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r ~ q u u l s d . ~  Under Cnnrimnnl . each of & o x  pcrminccs would .have rhe fim "ghr io a pro 

four p a i d  c b ~ * r l S  a c h .  funher complicating the a l m d y  frdcrurd dunburion of DBS 
channels.* Since four channcls may not provide sufficieni capacity io opcncc a vLble 
rysicm.* such p i a x m u l  asignmcni of channels could mnder the picnually ~ ~ I I C O N U S  
orbilal locarion ai 1 IO '  unuvblc by any single permince. We could h e n  anricipau f u h r  
dclays as thc pcrminccs Wgorialcd to IggrrgaK a aufficicnt numkr  of channel (by merger 
or  buyoui) io jusub the c x p c n V  Of lauaching a DBS xrvicc ai that location. 
ncaniime. h e  public would suffer as rhw n l u a b k  DBS NO- wcm unuxd. 

rwc d&rribuiion Of ACC'S ~ ~ ~ ~ l l c d  C h l s .  h a rcSUll. S K  p c h n r u  would be u i g d  

In h 

71. In  addition. we fS7 3 a i  asisring c h k  punupnt io Conrirrnlal will 
indcfiniiely delay complcuoo of the last DBS prccusing round. Thk is a rul p r o m [  
k c a u w  Ihe rcquau for a IOUI of 30 pircd and 8 hrllCONUS c h k  of dx six p r m i n w  
who rcscived f c w u  c h k  rbao reqWtcd in Candrrnal could DDL be s.ati.sfi$ by 
dismbuling ACC's 27 unccllcd pain of C h n a A . ~ .  Abwm a chaqc io policy. tbue q u c s ~  
cculd only be ladsfid upon canzllation or surrc&r of axnbcr'r pcrmir Tbur. uis* 

f o s t c d  tbc swift consmction ad opcndon of DBS r)lumr. DES p r r x r u i q  p m u d m .  in cornbirdon n+d~ tbc policy adopted io GmkmJ . have wt 
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uncclled or nvrcndered pcrmiu." Alrhough ex&g pcminao' DBS p L n  m y  bc 
sufficiently flexible IO incorponrc additional channel. v v c n l  uc already. or v c n  yx)n will 
bc. tuccrssfully operating lhcir DBS syrienu w i h r  Ihe fvnhcr luigmncnu. Morcowr. wt 
sugguied in Conlincnul h1 permina enier ccopnuvc v c m ~ s  if cxixing luignmnu 
proved insufficient. Pcrminea that have done LO have mc1 with s u m :  Direrrvt hc 
joined with ErhoSur and they are Scheduled IO begin openrionr within months: DIRECrV 
and  USSB cumntly provide indepcndcnc x n k  from a shucd uullio. Thus. p h  of 
cais~ing permimes and lice- for DES service will m bc urduly dirnrplcd if &y meiw 
no additional channclr azsipnmenu. 

74. For rhe foregoing m m .  we will initiarc I rulemaking procccda rhic month to 
consider ccw Nlcs for the DBS urnice. l'h pmcrding will comider llcw procruing 
p r o a l u m  and auction rules to -&ipn any rvailbk DES orbiullcbx%l rczard. 'We may 

.r a l a  p r o p o r  rule cbngcr in rbe wakc of DIRECNNSSB's successful dcploymcnr of full- 
CONUS DBS service. We approvai such xrvtc only on a corditiod bun in 1989 & 10 
uacnainry a h 1  iu iccbnid f-ibility. In light of in apparem -. ccmin rspcnr of 
our assipnmcnr policy ced 10 be r c c o m i d e d .  We invrd w idopt rules 10 auk in a llcw 
e n  of DES xwKe w tbc public, in which DBS orbiutldurd wignuunu uc swif~Jy 
uriliztd ud rh public maps rbr full korfit of DBS spcmrm V .  

C. rTr m . .  

75. 00 May 30. 1995. tk CommLrioo's A- S~YC&, on behalf ai cbc 
Managing D-1. mimed mC parria of v v c n l  prohiked a,- canm&dom rhrt 

prrworatiom by a CATA reprcrrmdye ma& by l c lepho~ m two C O m m i r r i o ~ ~ ~ ~ '  legal 

of CATA, CSPAN. a d  Co- rapecdvely. 10 lwo C o m m i u i o u n  ard thtu IC@ 
asruranrt on May 8. 1995, while thy were anznding mC Natiord Cabk Tckvir i  
&scciaUon Convention In rcponins rbac a p M c  communiolionr. tbc Commiuioa 
cr j layacs  diu& b r  thcy were una- a1 I!X dmr tbrt h e  proceedings wm msuiclcd 
ad also s m d  chir bclief lhnt mrc of 

h a d c u ~ i o r h i s p m c r r d i n g "  Tbacwmmunicldonrp.mmmprircdof: ( 1 ) t h r C r O n l  

U i X a r L s  on hby  2.3. ad 4.1995: ard 0 rhrsc o n l  p-tiom n A c  by rcprescoudvu 

p c w m  m a h g  th prnemtiom (nom of whom 
were pania lo me. UOdnlYing p l u m i i u g )  were aware (ht mc pmc&dhga n r c  rauiinaf. 
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p ~ c  communiutiora. LhoSur hu idenufcd nwo s p x i f i  argumcnu that it -N uerr 
m d e  in thm p-ntaiions: (1) hi g m  of ACC's rppliuuonr is IXCUWIY to e m m  
compcuiion io D I R E W :  and a) hi gruu of ACC't appliuiioru will provide digiul 
progrunming upability IO runi a b l e  r y r ~ m s . ~  We now hi the p c ~ n r  who mde rhc 
prohibited communicaiions were not p a n i a  ai tbc lime Ihe presenuiioru were made and h i .  
even though rhcy have rubrqucnily anrmpicd to k o m e  panicipnB in this pnrcedin& h e y  
have failed io srisfy rhe rcquircmcnts for pny so~y(."Y In m y  evenc. we arc mi p c m d e d  
h i  any brmful prcjudicc has accumd hi would vnmni h e  requested sarcwn. The 
subslance of rhe prohibited p ~ u l a i i o n s  verc fully d k l o v d  Sean after d u y  we= nude, 
similar ugwncnn u'cre made on the record of dx proceeding. ad Lhosur bu thus had I 
full opprmniry io wpond (0 rhc subslance of tboe cbimr borb onl ly  and in wriacn 
subrnluions. We Ihcrzforr: d c T  EchoSur'r rcquert for ~nniors. 

N. ORDUUNGCLAUSES 

80. ~csordingly .  IT IS ORDERED rhr the Wlicatiom for Rcvicw filcd by 

81. lT IS FURTHER ORDERED hi the AppUotiOS for Review f i  by RMrnrr 
Pamm. L.P.. Cable Teiecommudwtiom W h u o ~ .  d Grcnl Inrmunen~ Corpondon 
arc DISMISSED for lack of ruxjiug. 

AdvaDcsd Gmmuniotiorn Carpontion d Tempo DBS. Irr. .rr DEMED. 

82. lT IS FURTHER ORDERED rhd the Motion for Eqediied Action fid by 
T e m p  DBS. h. is DISMISSED AS MOOT. 

83. lT IS FURTHER ORDERED Ibu tbc Requrn by Echostar Satclliu Cotpondon 
for an mvarigation d o  am5 imposition of aacdom for p r o h i b d  a pMc communiotiorn 
LD ~ proccDding is DENIED. 

FEDERAL COMMVNICATIONS COMMlSSION 
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DISSENTING S T A W  

OF 

COWSSIONZIR AHDRXW C. 

connnulications COTpQIstiOP to T ~ p o  988, Inc.i-App1icstion for 
nodificatioo of Direct Bromdcamt Satellit. Sarricm .Construction 
P e d t  (Fila NOS. DBS-94-llhLS. D B S - 9 4 - 1 5 X m .  D88-94-16)(P). 

Fursuant to today'a action; the C O I U I I L ~ B B ~ O ~  affirms th. 
International BUTCaU'L ('Bureau') determirutlon that Mvanced 
Comwicatiena Corporation .('ACC.I failed to w e t  its due 
Ci!iger?ce & i i + O P  Of procsiding expeditioualy with the 
construction andlllunch of ice direct br0adu.t Batellftm ('DBS.1 
system.' AS a : r e d t ,  tiie cbannelm a d  orbital locations 
previously assigned tu ACC.'wLU reo-. t o  thepublic for 
reassignment. Further', the C d ~ a a f O P  ha.' ch0Z-a to initiate a 
r u l e  making to eetab1i.b ..new methodolcgy by declbing upon 
mutually exclusive applicatiom for tha-reas.lgament of D88 
channels and orbital paitions. U.a.resuXC of my disagreement 
with the comission'a due diligence finding. in chis case, I f ee l  
compelled. to dissent from today'. deciaion. 

In the past w h e n  reviewing due diligence efforcs hy DBS 
pedtteea, the C d a a i o n  ha. heretofore granted ceensionm to 
several permittees in an efforc to encourage the delivery of DBS 
senice to the public. To that end, over the y e u 8 ,  the 
Conmiasion haa uerciaed greater fluiblllty whez rcz-fe?ing tho 
due dilise-cc cziieria for various DBS permittee8, even though 
these somewhat relaxed u-peccatioru may have proven unacceptable 
for ocher video p r o g n n d n g  providers in the marketplace. 
would therefore, in my opinion, neem entirely ~nre.8Onabh. .srd 
indeed, irreeponaihle, for the Corninsion to disregard it. 
primam objective--to encourage competition amongst DBS provlderm 
in order to enhance consumer choice--by fore8talling yet another 
v iab le  and prepared DBS competitor from entering the marketplace 
in the immediate fuEure. 

It 

The Comission'm due diligence requirementa have two 
components. Firat. the Commisaion requires that a DBS 'pennittee 

1- , 77 Rad. Reg. 2d (PLF) 1160 
(DA 9 5 - 9 4 4 .  April 27. 19951. 
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begin comcmct ion  or cornplece concraccing for conrcrucCion 
rhe s a t e l l i t e  scacion within cne year of che grant of its 
COnstNct ion  p e m i r .  Secondly. t h e  permiccee musc begin 
o p e r a t i o n  of the sace l l ice  s t a t i o n  wlchin s i x  161 years of the 
granc  of i c r  p e r m i t .  unless otherwise determined by the 
commission.' 

In denying ACC's requesc for an excenaion. the Bureau 
concluded ch ic .  from i t s  asseacmenc of the cocalicy of the 
circumscancea. hCC had made l i c t l e  progress i n  che conat.ruction, 
~ r u n c h . m d  i s i c i a t i o n  of a 0;s syrrcn :n *.e past tecade. ike. 
record indicates that i n  1984,  the C o d s t i o n  granCed.ACC*s 
appllcacion f o r  duthoZiCy to C O U S t N C t  and launch a DBS syac.r. 
subject co i c s  fu l f i l lment  of the Commission's due d i l igence  
requiremencr. In October 1 9 8 6 .  rhe Commission found chat  A m  had 
complied vich the f i r s t  due dirrgence c o w n e n t  by contract ing 
for che consiruccion of i ca  first c y 0  DBS sa t e l l i cee .  AS a 
result, the C o 6 s s i o n  granted ACC'S rawest for sixteen (16) 
channels at each of t w o  o r b i t a l  1ocaCioru. In addition. A= 
requested addiciorul Ctmmels a t  these l o c a t i o M  aa parr  of its 
mdif icac ion  application. The C-iaaion reacrved, bur 
i r d  not asaiga, eleven (11) additioo.1 pair8 of chmoela for Acc 

._ due diligence. In F e b r w 7  1990, Advanced a s l i e d  for a four 
year cctePsiw of time to C O I U C N C ~  and openre its DBS a p t e m .  
The Comissfou F a n r e d  tbts request in April 1991 (extending t h e  
deadline t o  December 1. 1994). and aasigned A f X  nineteen '(19) 
addit ional  channeh. I ~ r t ~ t l y .  a* the record fndicatee. ACC 
did  noc receive irs f-1 channel aa*ignment. until April 1991. 
Therefore, I believe it is impcrativc that Y. focus OUT review oa 
ACC'E ac t icns  mubsequeut to  t h a t  dace. 

Deepite A e ' s  effort. in developing its DBS ryacem, CO r i c :  
ACC'S f a i l e d  negociatiop. for a jo in t  venture w i t h  another DBS 
pe-mitcee, Echoatar s rce l1 , i te  Cnrpontion ('Echostar.) J. well u 

. .  tcs-concractuai agreemeat..with T e m p  DB9;'lne. ('Tempo.)' for che 
conrtruct ion and launch of a a r t e l l i c e ,  the Bureau concluded that 
theae .yFiona  did not amount Co +he accucrl conmtmaetioa of a DES ! 
s a t e l l i t e  br irrmgemeat for the launch md opratiea OS DBO 
service. I am puzzled i s  to  vhy the Bureau deecrdaed 50 apply 
d i f f e r e n t  aet of c r i t e r i a  for aECertaiahg due diligence Zh.n 
were used f.or other permittees vith respect to the launch o f  
serv ice  i n  reaching its finding t ha t  ACC had not lnct the due 
di l igence requiremenrs. 

dicioned upon Am's sac is fac t ioh  Of the first promg 
.- ... 

I bo noc ,+lieve Chic ACC'S effort. are patently 

' S$$ 47 C.F.A. S 100.19lb). 

'. ' Tempo DBS i a  an a f f i l i a t e  of tele-ConsnunicatioM. h e .  
.( 'TCf * I . 
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discinwishable from the effort. made by thome permittees in 
cases in which the Cownisaion either granted an extension requeat 
or a cransfer Of COnCrOl aPPliCatiOn. For example, in July 1991. 
Uniced States Satellit€ Broadcasting, Inc. I'USSB~l filed an 
extension request and a minor modification of its construction 
permit ccncerning i t s  authorization L O  operate a DBS matellice on 
f i v e  ( 5 1  charaels at 1 specific orbital location. In its minor 
modification application. OSSB stated that it had entered into an 
agreement with another entity. Hughes CO1nm~niC8tiOns calrxy. 
rnc., I'HugheS.1, to ~urchasc a payload of five (51 transponders. 
Significantly, ehese tranaponderm were not on one of usSB*m 
constructed and launched s a c e l l l t e s ,  but on one of Wughos' 
sacellices, K O  be located aC the aame orbical leeatton OS cssa's 
ch~nneis. As i ctsuit. USSB sought authority to implernene its 
five ( 5 1  channel service by utilizing five 151 .transpondera on 
one of Hughes' sate1litca rather than constructing and laurichir.3 
a separace five-channe! GE Astro-Space satellite as previously 
proposed and approved. In addltion, USSB *Ought to d i f y  the 
technical specifications of ita authorization to conform to thc 
specifications of the Hughes sacell ice.  It ahould k noted that 
L'SSB'S DBS system was required t o  be in operation by beember 
1992, while Hughem' syaKem wam not required to ba In operation . 
until December 1994.. & a reault, USSB requeatcd that Ita 
ccmplecion date be reconciled with that of Rughem: In t h e  case, 
the Commission applied 8n 8nalysia that led to'.the conelurnion 
thaK the ultlmace goal of B e n I c t  to the p u b U c  would be advanced 
by a grant of USSB'~ request for ucceMion of 'ti-.' 

In chis -, th C d * # i O n  dSOr~~~a&dem tbac ACC's due 
diligence effort. -re different frmn t h o m e  of Directsac 
corporarion ('Dfrectaat'l .' I am not pera8ded by the. 
Ccrrmission's finCingm. DkeCtS8C received ita DES construceion 
pennit in August 1989. me C o d s e i o n  deterdned tht Direetaat 
had satisfied the first due diligence rcquircwnc in November 
1593 and arcos&ingly -signed i t  ten (101 chanuels. Only five. 
months later. Directaat sought apprwal for t-fer of control 
of its permit to Echostu's p8z-C compury. Interemtingly, 
Schostar held eleven (11) c-el8 a t  the s r r r  leci:ion 8s thome 
held by' Direciaai. The C d B m l o n  granted t h c  authorization in 

:-. 

' u. at 7250. 
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4 November 1994 . '  
L 

I C  appears chat the Cornmission crcdita Dircccrat for .z 
7 nepociacing and COnSUmrmCiDg a transaction wich Echoscar in a 
I ..; more expeditious fashion chan ACC. While I r c k n o ~ l ~ d g ~  chat 

a n  uncertain business sicuacion. or an unfavorable business 
climace in ceneral have noc bee.? adequate erplanacionr tor - 
failure to meet a conscmccion cimecable.' I do believe c h a t .  
under chese  CirCUUUCanCeS. che Cornmission must remain cognizant 
abaut  the practicalities of the markeeplace. 

delay. Indeed, negociacions becween Echowear and ACC failed 
vichin one (1) year Of the V a n C  Of ACC'S April 1991 excenaion. - 
subs:as:izl crkuaccion cut-finally rcsulccd in PrOtrJcted 
litigation. As evidenced by cite record. both pareiea DrMceded 

.. A period o t  lengthy 
nagociacions Coes not necessarily denoce a clear incencion EO . .  

clearly, che ncgotiacionr beeween ACC urd Echoscar involved a i 
.! 

. .  ... . .  

. .  .. . .  

. . . .  . . .  . .  . : . ,  

eo cenduct neSeciations vich ocher partiew. unfortunately for- 
ACC, such event. trlpspircd-near the expiration of icw 
conseruction permit. 'Ca che ocher hand. w e  note chac Directrat 
imcdiacely consummilted a deal with Lchowtu. U h ~ c  the 
Commission fail. to acknowledge is th.t Dlrectaae and Echowear 
had the same orbital location and thue derived che benefit of 
economic efficiencies. On rhe .other hmd, thc Conmission alwo 
fail. ro noce that .negotiations between Tempo and ACC edvmced LO 
the peinc .where .Temps began to c-nee eonwrructiw of its. 
--cellice. to a c c d c e  .the n o -  orhirll l ~ c i o n . '  

e l b r a c e  on variorv dlffzrensew betweco ACC'w and USSB'a and 
Direccrat'a aceionm, I am not wholly perruaded C h C  the 
discincciona are .a8 ~obvioru as erpoU.4. IP my view, a review 
and w l y w i a  of the Gardian h o t  of lames in chi. cawe w i l l  
reveal certaln dlaeinctioo.. For htance, one may argue that 
t..e public would have ala0 beneficed froll che .ale of ACC'a 
permit co Tempo by Increasing the chdiee of DBS prwiderw. 
Therefore, I do n o t  believe c h a t  ACC's cfforcs are aubwtmtially 
incongruent with thoac of USSB and Directsac 80 a8 to W-C a 
finding of no due diligence and the rewcation of ACC'a p e d e .  

. . .  
Although the Coanniasioa Fn the laatant Prprr aeek. to 

is" L ie.  .. . '  .. 
. .  . . .  . . 

. . . . : . . 
.. . 

'5 ' It .dhould alao'be noted that Dlrrcesac was permitted eo 
profit from ita e a l e  of the p e d e .  Becauae of my unwillingncww 
to suppore our finding of DO due diligence here, I am persuaded 
chat ACC should have been afforded the aame opporcunicy. 

, 3 FCC Rcd 6858. 6859 (19881. 

' I make chis observrcion only for purpocea Of 

' ID re b d i w e i o n s  of un- 

dewanstrating an intention by the parties to proceed wich a DBS 
syscea without undue delay. 

3438 



BY cornpariaon with the other pertinent inscancer. I am noc 
convinced ChJC ACC did not racisfy the due diligence 
requirements. Unforcunacely. I believe chat Commission precedent 
in thia area iS murky enough So as EO elicit perauasive arguments 
in chis case for both sides. 
concerns, however. it is C l e a r  that the Commission, in the pant. 
cave DES peraictees Sreacer flexibility. baaed on che fact ChaC 
EBS sepicc uas a relatively fledgling induatry in which there 
w e r e  very few players and in the incerert of nuking DES service 
available to the Public. AS a result, until auch time am the 
Commission had established and clearly scaced a definitive and 
inflexible approach to the due diligence aturdrrd, I believe the 
Commission should have used a similar basla for decemining ~ C c ' s  
due dilioence COmplianCe. A. a consequence, I vould heve 
approved an assicrment ef PXC'n pennit to Tempo. 

Based on'the public policy 

The Conmianion h a m  announced that it intends to initiate an 
expedited rulemaking proceeding to estab1iah.a new sechodolcgy 
for rersaigning DBS channda urd orbit81 pomitiona. Baaed on che 
assumprion that auction4 w i l l  be used to reasaign the reverted 
channels, the Cotllmiasion ha. proposed to hold the DBS auction 
vichin the ne- three (31 monC&. Baaed on the Comsriaai0n.s pamt 
experience. with auctiona and the compluritiea.lnvalved in 
developing accepcable service and auction rule., I firmly believe 
that such a timetable i m  wholly unrealiatfc. 'Iloreover, I am 
convinced t h a t  coday'm deciaion aa w e l l  an my rule. pmmulgnced 
for auction. in chi. aervicc will be subject to judicial  
challenge t b a c  will corddcrbly delay .additional DES service to 
the public. 

of ita primary oca10 in the DBS area is to promote the prompt 
iniciatlon of DBS service. Although I am loathe to prejudge J 
rulemaking for reaaaignmenc of the reverted chuurela. 1 am 
skeptical &ut the Codemion'a timetable for eatabliahing 8 new 
mechcdolcgy f o r  the reaaaignment of DBS chanoela C h t  w i l l  not 
further delay ecrvice t o  the public. Therefcra, : will.zevier 
the conmecca for the ruiemaking which will k initiated in the 
inmediate term with great intereat. 

The Cornmiasion ham. on prior occaaiona, Indicated thet one 

.. 
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I, James H. Quello, having personal knowlrd~e of he smtcmcnu made herein, do rrtate 

unda  oath the following: 

1. During 1995,l was one of five Commissioners of the Fcdcral Communications 

Commission ('FCC.). 

2. On Oclobu 16,1995, in a 3-2 decision, the Commissioners denied the perition of 

Advanced Communications Corporation ("ACC') for an cneasion of time in whkb to consnuci. 

launch, and operarc il, Direct Broadcasl S a t c b  (PBSl)  system, in the case In re Amtokced 

Cornmunicuriljns Corp.. Fcdnd Communiurtions Commission, Nos. DBS-94-1 IEXT, DBS-94- 

ISACP, DBS-94-16MP. Monorandm Opinion and Order (Octobcr 16,1995) (@e 'Advanced 

Order'). 

3. As a result of the Advanced Order, the channels and orbital localioru previously 

assigned to ACC wcrc reverted to the public for reassignment by auction. 

4. I disscntcd from thc decision in h e  Advanccd Order, and a copy of my dissenting 

opinion i s  anached hereto. In addition, based on my deliberations with the other Commissionas. 

at l e a  one of the Comm;ssionus in the majority based his or her decision in the Advanced 

Order on the expcmtion of Fed& revenuts that would resuli from the mssignmtrd by auciioa 

of the channels and orbital locations previously assigntd to ACC, which I believe Violates 47 

U.S.C. 0 309(j)m(A). 

1 
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ChmmWmu Jams H. Qudlo 

In the Mor ia  of A d v a n 4  C&uniotiolu b r p .  

' 

mice. ad buuv it funkmnnlly mimpplia C o m m i r t i  prrccdca. I mpxfdiy 
d i u m  

daision demo- I k k  o f m k r a r d i i  of tk hisay of tbc DBS 
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